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IN THE COURT OF THE ASSISTANT SESSIONS JUDGE:  

UDALGURI: ASSAM 

         

PRESENT: Mr. R.LAL, AJS 

        Sessions No. 24(U)/2014 

    STATE OF ASSAM 

                      Vs 

            Manu Hussain 

         

DATE OF EVIDENCE:  21.01.16, 09.02.16, 14.03.16, 29.04.16, 

02.05.16 & 09.05.16 

DATE OF ARGUMENT: 10.05.2016 

DATE OF JUDGMENT: 25.05.2016 

ADVOCATE FOR THE PROSECUTION: Mr. B. K Chetri 

ADVOCATE FOR THE DEFENCE: Mr. M Narzari 

CASES REFERRED:  

AIR 2000 SC 1650 

AIR 1995 SC 1531 

                  2014 Cr LJ 238        

JUDGMENT:  

 
1. The case at hand originated on the basis of an FIR dated 

22.05.2012 filed by Patul Boro before the O/C Orang P.S 

informing that accused Manu Hussain had abducted his sister 

on 28.04.2012 by playing deceit. On the basis of the FIR, a 

Police case being PS case 32/2012 was registered. 

Investigation was conducted and after conducting the usual 

procedure, where the victim was recovered and the accused 

arrested, the charge-sheet was filed vide charge sheet No 

14/12 dated 30.06.2012. 
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2. The learned CJM, after ensuring the attendance of the accused 

person, committed the case to the Court of Sessions. In due 

course the case was transferred to this Court for trial. Charge 

was framed under Sections 419 IPC, 366 IPC and under 

Section 376 IPC against the accused Manu Hussain. 

 

3.  Points for determination: (a) Whether the accused in the 

year 2011-12 dishonestly impersonated himself as a Hindu boy 

and claimed himself to be Manu Das before the victim with 

intent to deceive the victim and induce her to go with him? (b) 

Whether the accused impersonated himself as a Hindu boy 

before the victim with intent to induce the victim to go with 

him and if so whether the accused acted dishonestly? (c) 

Whether the accused on 28.04.2012 by deceitful means 

induced the victim to go with him to Tinsukia by knowingly 

presenting wrong fact knowing well that the victim will be 

compelled to marry a person against her will or forced to 

sexual illicit intercourse? (d) Whether the accused thereafter 

had sexual intercourse with the victim against her will or 

without her consent?   

 

4. Decision and the reasons thereof: In the case at hand, the 

most important witness is undoubtedly the victim. She would 

be referred to by her initials BB.  

 

5. Victim has been examined as PW5 and she has stated that she 

came to know the accused through telephonic talks who 

introduced himself as Manu Das. PW5 has stated that after 
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getting introduced over phone, accused used to frequently talk 

to her over the phone and this continued for several months. 

 

6. This vital witness has stated that in April 2012 accused 

requested her to come over to meet him at Orang and so PW5 

went to Orang. It is in the deposition of this witness that at 

Orang accused convinced her to come with him to Tezpur 

promising that she would be able to return back on the same 

day and believing the accused, victim went with him to Tezpur. 

According to PW5, at Tezpur the accused changed track and 

insisted that she should run away with him to his house at 

Tinsukia and get married with him.  

 

7. PW5 has averred that because of insistence of the accused she 

accompanied him to Tinsukia and reached the house of the 

accused person where she, for the first time, came to know 

and was shocked to find that her love interest (accused) was 

not Manu Das but Manu Hussain.  

 

8. The victim has deposed that finding the accused to be Muslim 

boy, she was shocked out of her senses but she had no way 

out as she had ran away from her parental house and could 

not return home. In that circumstances when the family 

members of the accused got the nikah done with the accused 

person she had no option but not to object. This vital witness 

has gone on to depose that after marriage the accused had 

sexual intercourse with her on several occasions and at that 

time she had no option so she did not object.  

 

9. This witness has further testified that after she reached 

Tinsukia her mobile phone was taken away by the accused and 
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that is why she could not contact her family members. After 

some days of the marriage, so deposed PW5, when she 

happened to get a mobile phone then she immediately 

contacted her elder sister and told her as to how the accused 

had cheated her and took her to Tinsukia. It is in that 

backdrop so deposed PW5 that her brother and other family 

members came to Tinsukia and recovered her. PW5 would 

depose that police took her to a doctor where she was 

medically examined and her statement was then recorded by 

the learned Magistrate. 

 

10. CW1 Ananda Brahma was the Bench Assistant in the Court of 

Sri A K Basfor, learned Magistrate. That learned Magistrate had 

recorded the statement on oath u/S 164 Cr. PC of the victim.  

CW1 had taken the signature and has exhibited the statement 

so recorded u/S 164 Cr. PC marked as Exhibit 3. 

 

11. Dr Sangita Das, the Senior Medical & Health Officer at 

Mangaldoi Civil Hospital has been examined as PW6 and she 

would depose that she had examined the victim BB and found 

on the basis of radiological test that she was about 18/19 

years old. PW6 would further state that at the time of 

examination the girl was not pregnant and there was no injury 

mark on her private parts.  

 

12. Pintu Basumatary (PW1) and Naren Basumatary (PW2) have 

deposed similarly that in April 2012 the victim BB had became 

untraceable and after about 20 days she telephoned and told 

that she is at Tinsukia. In that background police went and 

recovered her from Tinsukia. 
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13. Gajen Hainari (PW3) has stated that in April 2012, the sister 

of the informant had disappeared from the house and the 

informant came to him and informed him of the matter and 

thereafter they made attempt to trace the girl but were not 

successful. PW3 has averred that after about 20 days the 

victim BB was located at Tinsukia and FIR was then filed. A 

police party went to Tinsukia and recovered the girl. This 

witness has further stated that at Tinsukia he found that the 

accused was staying at same room with the victim girl BB. 

 

14. Patul Boro (PW4) is the informant in this case and he has 

stated that on 28.04.2012 her sister BB became untraceable 

from home and so he made inquiries but could not find her. 

This witness has deposed that after some days he came to 

know that his sister has been taken away by a boy claiming to 

be Manu Das but was actually Manu Hussain.  

 
15. PW4 would depose that one day her sister had telephoned the 

elder sister and told her that the accused brought her to 

Tinsukia by deceit claiming to be a Hindu boy and that she was 

forced to live with the accused person. It is in the deposition of 

PW4 that when he came to know of these facts then he 

contacted the Orang PS and went with police party to Tinsukia 

where his sister was recovered and the accused was arrested. 

 

16. SI Birinshi Das examined as PW7 is the investigating officer 

and he has stated that the OC had endorsed him the 

investigation of this case and in the course of investigation he 

came to know that the victim girl was taken to Dahotia chowk 

under Tinsukia PS. Accordingly he went to the house of the accused 
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person and found the victim girl there and rescued her. PW7 

has stated that the accused was found in Tinsukia and arrested 

and after completion of the other usual aspect of investigation 

he had filed the charge sheet (Exhibit 4). 

 
 

17. Cross examination of prosecution witness: In the cross 

examination of PW1 and PW2 what attracts my attention is 

that the defendant has not denied that the victim girl had 

telephoned and told her sister that she is at Tinsukia. In cross 

examination, PW3 has stated very clearly that at the time of 

recovery of the victim girl he was present and the victim told 

him that accused had claimed to be Manu Das and so she had 

gone with him. The informant (PW4) in his cross examination 

has admitted that at the time of incident her sister was a 

major.  

 
18. During the cross examination the victim BB stated that she 

had her college identity card and the ST certificate with her 

when she went to Orang on 28.04.12 but clarified in the same 

breath that these documents remains with her always.  PW5 

admitted of writing one love letter (exhibit A) to the accused 

person. It needs to be mentioned here that in the body of the 

letter, the date written is 19.08.11. This fact was brought to 

the notice of both sides. Mr. Narzari and Mr. Chetri agreed that 

it is a typing mistake. Details are recorded in the order dated 

24.05.2016. I have carefully gone through the content of this 

letter and it leaves no scope for doubt that the letter was 

written much before she went to Tinsukia. The date has been 

read as 19.08.11 in the body of the letter. In the deposition 
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recorded, however, there is a typing mistake and instead of 

2011, what has been typed is 2012. In the facts, for all 

purpose, the date would be read as 19.08.11 and not 

19.08.12.  

 
19. During the cross examination, the victim BB admitted that the 

accused did not apply force while taking her to Tinsukia. PW5 

stated that at the house of the accused, she was not ill-

treated. It has also come out from the mouth of this witness 

that only after marriage accused had sexual intercourse with 

her. 

 

20. DEFENCE EVIDENCE: In the instant case the defence has 

examined 2 (two) witnesses. Rehena Begum (DW1), the 

mother of the accused person, stated that on the very first day 

when the victim came to their house at Tinsukia, she (DW1) 

told her that they belongs to Muslim religion and also asked 

her (victim) to contact her parents before deciding to marry a 

person outside her faith.  

 

21. DW1 has deposed that inspite of her advice, the victim did not 

telephone her parents and replied that she was in love with the 

accused and would like to marry her. In that background so 

deposed DW1 the accused married the victim BB and they 

stayed together for about 1 month. DW1 has gone on to state 

that after that one day police suddenly came and arrested her 

son and took away the victim girl. In cross examination DW1 

has admitted that she had not contacted or even attempted to 

contact the parent of the victim girl before conducting the 

kabilnama. 
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22. Maina Begum examined as DW2 stated that she stays near 

the house of the accused and she would depose that after the 

marriage of the victim with the accused she came to know her. 

DW2 has averred that one day when she asked BB as to how 

she could marry a Muslim boy then BB replied that she was in 

love with the accused and so had married him.  

 

23. What is important is that DW2 has stated that BB used to 

keep her mobile switched off and that she (BB) used to talk to 

her husband/accused through the mobile phone of DW2.  

 

24. In cross examination it has come out that DW2 was not 

present when the victim came to the house of the accused 

person. DW2 was also not present at the marriage ceremony. 

DW2 admitted that the mobile phone of the victim was always 

switched-off. It is also apparent that DW2 has come to the 

Court with the mother of the accused person inasmuch as nu 

summons was issued and she appeared along with the mother 

of the accused in the Court.     

                                                      
25. Analysis of Evidence: In the instant case, I have to analyze 

the statements of PWs & DWs and ascertain whether the 

accused had informed the victim before-hand that he belonged 

to Islamic faith or not. If the victim knew that the accused was 

of a different faith and knowing this fact, she took the decision 

to elope with him, no offence perhaps has been committed, 

for, she was a major and has a right to choose her life partner. 

But if the victim was tricked into going to Tinsukia and if the 

accused had misrepresented the real facts and/or suppressed 

material facts, the accused cannot escape penal consequences. 
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26. There is a catena of decision including in Pozir Uddin Ahmed 

Vs Union of India reported in 2014 Cr LJ 238 (Gauhati) that 

evidence of the defence witness has to be given value equal to 

that of prosecution witness. All witnesses under the law stand 

on the same footing and it is their intrinsic value which will 

determine the outcome of the trial. In the case of the present 

nature, it is my considered opinion that a conjoint reading of 

the principal prosecution witness and the principal defence 

witness would help un-ravel the circumstance in which the girl 

went with the boy to Tinsukia.  

 

27. The defence version as deposed to by DW1 goes to show that 

the victim was informed about the accused being of a different 

faith at Tinsukia and not earlier. DW1 has stated that before 

the girl actually came to their house, on one or two occasions, 

she (DW1) had telephonic conversation with the victim. A 

minute reading of the evidence of DW1 therefore indicate that 

during the telephonic conversation DW1 had not told the victim 

that they belongs to Islamic faith, for, if she would have told 

this fact on telephone it was  not necessary for her to repeat it 

to the victim on her arrival at Tinsukia.  

 

28. In other words a careful reading of the evidence of goes to 

show that she was aware that her son was having an affair 

with the victim girl. Not only was she aware but DW1 also had 

on some occasions interacted and talked with the victim over 

phone.  

 

29. There is however no statement by DW1 that she had told the 

victim over phone that they belongs to Islamic faith. And the 
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very fact that DW1 had to state about their faith at the time 

when the victim came to their house indicate that the girl was 

kept in the dark about this vital fact.   

 

30. Coming now to the evidence of DW2, suffice it to point out 

that she admitted that she was not present when the victim 

girl came to the house of the accused person. DW2 was also 

not present at the Nikahnama and her version is that she got 

introduced to the victim much later. Moreover, DW 2 admitted 

her ignorance as to whether accused introduced himself as 

Manu Das or Manu Hussain before the victim. In any view of 

the matter her evidence does not help determine the moot 

question involved in the matter.  

 

31. The victim examined as PW5 has averred that the accused 

had introduced himself over phone as Manu Das.  She has 

stated that during the next few months they continued to talk 

over phone and it appears from her deposition that an 

attraction developed between the duo during these talks. The 

boy then comes down to Orang bus stand, a place hardly a 

few kilometers from the house of the girl, and request the girl 

to come over and meet him. No girl similarly situated could 

have refused. PW5, in such circumstance, went to meet the 

accused at Orang bus stand.  

 
32. When a Judge analyzes an evidence to determine the veracity 

and credibility, he does it from yardstick of a prudent man 

similarly situated. The expression “similarly situated” as used in 

Section 3 of the Evidence Act enjoins the trial court Judge not 

to apply abstract standards while evaluating evidence. In my 
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opinion, the language used in the statute mandate that Courts 

would be conscious of how a person similarly situated would 

behave and the court should take note of the natural course of 

human event when determining the veracity of depositions.  

 
33. In that view of the matter, the Evidence Act mandates that I 

have to therefore analyze the evidence from the point of view 

of a young college going girl living in a semi-urban area. What 

is of utmost importance is that the victim has corroborated her 

previous statement recorded u/S 164 Cr. PC. her version given 

in the Court is similar to her previous statement recorded by 

the learned Magistrate. Such consistency fortifies the 

prosecution version. Moreover, the witness has remained 

steadfast to her version during the cross examination. The 

deposition of PW5 is also not contrary to the natural course of 

human event.    

 

34.  In that background, it is my opinion that when a young 

college going girl goes out of her house to meet her boy-friend 

at Orang bus stand and the boy-friend (accused) convinces the 

victim to go with him on a “date” to Tezpur, a town which is 

less than an hour journey by bus from Orang, the girl must 

have been under the impression that she can easily return 

back home within a few hours and so agrees to accompany the 

boy to Tezpur. The defence has not denied that accused had 

promised the girl while taking her to Tezpur that from Tezpur, 

the girl (PW5) would be able to return home the same day. 

What appears natural and probable in such circumstance is 

that the girl (PW5) must have entertained a belief that she can 

return home without her family coming to know of her “date” 
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and such conduct of going on a “date” is not uncommon for an 

18/19 years old college going girl.  

 

35. On the other hand the conduct of the accused raises great 

suspicion. First he comes to Orang all the way from Tinsukia 

and ask the girl to come to Orang bus stand. Then the un-

disputed evidence is that the accused takes the girl to Tezpur 

promising that she would be able to return home the same 

day. Once at Tezpur, the accused changes gear and now 

fervently request the girl to elope with him. There is no denial, 

not even a suggestion to PW5, that it was the accused who 

insisted at Tezpur that PW5 should run away with him to 

Tinsukia. 

 

36. In that background, when I read and re-read the un-disputed 

evidence what appears to me is that the accused had made 

the plan to take the girl to Tinsukia and so had come down to 

Orang. The accused knew that if he divulged the plan to the 

girl at Orang, she may not agree to leave her parental house 

and so initially takes her on a “date” assuring that she would 

be able to return the same day. It is pertinent to reiterate that 

this aspect of the evidence of PW5 is un-disputed that initially 

the accused asked her to come with him to Tezpur and also 

promised that she would be able to return the same day.  As 

the accused is from upper Assam, and he has come all the way 

to Orang, it is natural that he knew that only from Tezpur 

there was direct communication to Tinsukia. Once at Tezpur, 

as per the version of PW5, the accused convinces the young 

girl to run away with him.  This aspect of the evidence of PW5 

has not been rebutted.  
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37. What is perhaps of great importance to now note is that PW5 

would depose that all these time even during the bus journey 

to Tinsukia, she knew the boy sitting next to him as Manu Das. 

In other words, PW5 went on a date with Manu Das and 

subsequently eloped with Manu Das and not with Manu 

Hussain. PW5 has remained consistent that she came to know 

the accused as Manu Hussain for the first time at Tinsukia and 

not before.                       

 

38. PW5 has stated that when she reached the house of the 

accused person she for the first time came to know and she 

was shocked to find that her love interest i.e. the accused was 

not Manu das but Manu Hussain. The defence, in order to 

discredit the witness confronted her with a love letter written 

by her to the accused person. The letter has been marked and 

exhibited as Exhibit A. The content of the letter shows that the 

girl was deeply impressed with the boy and she was in love 

with him. But no-where in the letter, the girl refers to the 

different religion or faith of the boy. It the girl has been bared 

of the boy prefacing a deferent faith, nor addresses him as 

Manu Hussain. There is no indication from the the content of 

the letter that the girl knew that her love interest was a Muslim 

boy.  

 

39. The content of the letter (Exhibit A) in-fact goes to show that 

the victim has referred to “bhagowan” at place and such 

reference would not be ordinary made to a person practicing a 

different faith.  That apart, the letter must have been 

dispatched by post/courier and the envelope would have 
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contained the name and address. But the envelope was 

suppressed from the Court by the defence indicating thereby 

that the defence is not disclosing the whole truth.  

 

40. PW5 was extensively cross examined by the defence. But she 

has remained consistent to her version. The attending fact and 

circumstance does not negate her version. Her deposition is 

not contrary to the natural course of human conduct. On the 

other hand, the defence version has not been able to create 

reasonable doubt in the prosecution version or probablise the 

defence story that the victim knew the real facts and took a 

conscious decision.   

 
41. I therefore hold that PW5 was not aware that the accused 

was a Muslim boy and only at Tinsukia, she came to know of 

the real facts. In that view of the matter, I conclude that 

accused had suppressed material facts and mis-represented 

himself as Manu Das.  

 

42. What therefore naturally follows from the above discussion is 

that the accused dishonestly impersonated himself as a Hindu 

boy claiming himself to be Manu Das and he did so knowingly 

with intent to deceive the victim and induce her to go with him 

to Tinsukia. The above act amount to offence of cheating by 

impersonation punishable under Section 419 IPC. 

 

43. The question that arises is whether the accused also 

committed the offence of abduction. Section 362 IPC lays 

down that whoever by any deceitful means induces any person 

to go with that person is said to abduct that person. In the 

instant case evidence on record has proved that the accused 
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acted dishonestly and applied deceitful means to induce the 

victim to go with him to Tinsukia. In that view of the matter 

the ingredient Section 362 IPC stands completed.  

 

44. The accused while committing the act of abduction knew that 

once at Tinsukia the victim will have no option and will be 

compelled by circumstance to marry the accused person and 

have sexual relation with him. In that view of the matter I hold 

that the accused also has committed the offence punishable 

under Section 366 IPC. 

 

45. The next question that arises is whether the accused has 

committed the offence of rape or not. The argument advanced 

is that sexual intercourse took place after the nikah and sexual 

act during marriage is not rape. It was pointed out that in 

cross examination PW5 has admitted that the sexual acts were 

committed after the execution of kabilnama.      

 
46. Whether a valid marriage & whether a lawful consent: As the 

question of marriage and marital rape has been raised, suffice 

it to point out that as per un-disputed evidence, nikah took 

place and kabilnama was executed. It is not a case of Special 

Marriage Act. But the boy was a Muslim and the girl, a Hindu.  

 

47. Muslim personal law does not permit marriage of a Muslim 

with an idol worshipper.  Thus grave doubt crops up as regard 

the validity of the marriage. Be it also pointed out that 

conversion for the purpose of marriage is bad in law. Reliance 

placed upon two decisions of the Supreme Court in Lily 

Thomas Vs Union of India reported in AIR 2000 SC 1650 

and in Sarla Mudgal Vs Union of India AIR 1995 SC 1531. In 
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any view of the matter, the so-called nikah nama cannot be 

called a valid lawful marriage.    

 

48. The defence has not denied that accused had sexual 

intercourse with the victim on 2/3 occasions. I am now to 

determine whether these acts constitute rape or not. A man is 

said to commit rape if he has sexual intercourse with a woman 

without her consent. Section 90 IPC states that consent is not 

such a valid consent if it is obtained under in consequence of 

misconception of fact.  

 

49. In the case at hand the victim girl was in a terrible state of 

mind for having left her parental house without their consent. 

She was shocked to find that her love interest has tricked her 

by mis-representing real facts.  She was in an alien 

environment and she must have believed that she could not 

possibly have returned to her parents. In such circumstances 

the no objection to the sexual act cannot be termed as having 

given consent. Accused cannot be given benefit of his trickery. 

Consequently, I hold that accused has committed the offence 

of rape punishable under Section 376 IPC.  

 

50. In the result, I convict the accused for committing offences 

punishable u/S 419 IPC, u/S 366 IPC and u/S 376 IPC.  

 

51. Hearing on Sentence: The offences proved do not permit 

release on probation. I have heard the convict patiently on the 

question of imposing of sentence. He claims to be the only son 

in his family. The convict claims to be a mason who is 

maintaining his parents and two un-married sisters.  No 

criminal antecedent of the convict has been brought to my 
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notice by the prosecutor. The accused is a young man aged 

about 28 years. He did not have sex with the girl before the 

nikah. These are mitigating circumstance which would ensure 

that the convict be treated not too harshly. At the same time, 

it stands proved that accused committed the offence with lot of 

planning. He misrepresented and suppressed real facts and 

considerably damaged the reputation and life of a young 

college going girl. These are also relevant facts.   

 

52. Having considered the relevant facts I sentence the convict to 

1 (one) year simple imprisonment for committing offence u/S 

419 IPC. The convict is sentence to 5 (five) years simple 

imprisonment and to pay fine of Rs. 5000/-(Rupees Five 

Thousand) in default simple imprisonment for 15 days for 

committing offence u/S 366 IPC. The convict is further 

sentence to 5 (five) years simple imprisonment and to pay fine 

of Rs 10000/- (Rupees Ten Thousand) only in default simple 

imprisonment for 30 days for committing offence u/S 376 IPC. 

The sentence shall run concurrently. The period spent by the 

convict in jail shall be set-off.  Furnish free copy of the 

Judgment to the convict. 

 

53. Bring the matter to the notice of the Deputy Commissioner 

and Superintendent of Police Udalguri by sending copy of the 

judgment & order. 

 Given under my hand and seal of this Court on this the 25th 

day of May, 2016.      

      
   

           (R. Lal) 
   Asstt. Sessions Judge, 

    Udalguri: Assam 
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ANNEXURE 

PROSECUTION SIDE: 

 

Number of Prosecution witnesses examined: 07 

i. PW1 Pintu @ Entu Basumatary. 

ii. PW2 Naren @ Nobin Basumatary 

iii. PW3 Gojen Hainari. 

iv. PW4 Patul Boro. 

v. PW5 Bothorai Boro. 

vi. PW6 Dr Sangita Das. 

vii. PW7 Birinshi Das. 

 

Number of Court witnesses examined: 01 

i. CW1 Ananda Brahma 

 

Number of prosecution documents exhibited: 02  

i. Exhibit 1 is the F.I.R. 

ii. Exhibit 2 is the Medical Report. 

iii. Exhibit 3 is the statement of the victim recorded u/S 164 Cr. PC 

 

DEFENCE SIDE: 

Number of Defence witnesses examined: 02 

i. DW1 Rehena Begum 

ii. DW2 Maina Begum 

 

Number of Defence document exhibited: 01 

i. Exhibit “A” is the love letter written by the victim dated 19.08.2011 

 

   

 

  (R. Lal) 
Asstt. Sessions Judge 

                        Udalguri: Assam 
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